AusNCP

Australian National Contact Point
v for Responsible Business Conduct

Australian Government

The Treasury

OECD Guidelines and
Indigenous Rights

Diplomacy Training Program and AusNCP webinar

“Free, Prior and Informed Consent, Indigenous Rights
and the OECD Guidelines”

Wednesday, 29 October 2025
AusNCP Independent Examiner John Southalan

ausncp.gov.au



Key documents — general

@

The Treasury

AusNCP complaint
procedures

ausnep.gov.au

OECD’s [general] due AusNCP complaint

diligence guide (2018) procedures (2024)

ausncp.gov.au

2Cus
YEARS

OECD Guidelines © Ccomplaints
for Mumnatn_onal Ent_erprlses Stage one: Deciding
on Responsible Business Conduct whether to file

Stage two: Preparing and
filing the complaint

Stage three: Coordination
between NCPs

Stage four: Initial
assessment

Stage five: Mediation
Stage six: Final statement

Stage seven: Follow-up

@)I OECD © other filing considerations
NCP parallel proceedings

Transparencv and

Complaints Complaints database OECD & NCPs News & publications Al

Home » Complaints

Complaints

All of OECD Watch'’s web pages under complaints are also
available in a single document in English, French, Spanish,
Arabic, and Turkish.

ES: Todas las paginas web de OECD Watch relacionadas con las quejas también estan
dispc

en un solo documento en espar

FR: Toutes les pages Web d'OECD Watch consacrées aux plaintes sont également
disponibles dans un seul document en

AR: Aaliia Claba 585 Ay pall Ll OECD Watch <alll saal 485 g 3 5 4820 Aalall 45 iyt
Al s Al A il 4 5aYN. Final-complaints-webpages-Arabi

TR: OECD Watch'in sikayetler bagh altindaki tim web sayfalari Tiirkce olarak tek bir

dokiimanda da mevcuttur.

Guidelines (2023) OECD Watch (NGO)

Complaints guide (2024)



https://www.oecd.org/en/publications/2023/06/oecd-guidelines-for-multinational-enterprises-on-responsible-business-conduct_a0b49990.html
mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
https://ausncp.gov.au/complaints/complaints-process
https://ausncp.gov.au/complaints/complaints-process
https://www.oecdwatch.org/how-to-file-a-complaint/

Key documents — Indigenous rights / issues
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https://www.oecd.org/en/publications/2023/06/oecd-guidelines-for-multinational-enterprises-on-responsible-business-conduct_a0b49990.html
https://www.oecd.org/en/publications/2017/02/oecd-due-diligence-guidance-for-meaningful-stakeholder-engagement-in-the-extractive-sector_g1g65995.html
https://www.oecd.org/en/publications/2017/02/oecd-due-diligence-guidance-for-meaningful-stakeholder-engagement-in-the-extractive-sector_g1g65995.html
https://www.oecd.org/en/publications/2017/02/oecd-due-diligence-guidance-for-meaningful-stakeholder-engagement-in-the-extractive-sector_g1g65995.html
https://www.oecd.org/en/publications/2017/02/oecd-due-diligence-guidance-for-meaningful-stakeholder-engagement-in-the-extractive-sector_g1g65995.html
https://www.oecd.org/en/publications/guide-for-national-contact-points-on-the-rights-of-indigenous-peoples-when-handling-specific-instances_85213201-en.html
https://www.oecd.org/en/publications/guide-for-national-contact-points-on-the-rights-of-indigenous-peoples-when-handling-specific-instances_85213201-en.html

Key AusNCP cases — Indigenous issues / people
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BHP (COL) 2009

e 2007 NCP complaints:

— by Colombian parties & communities, through an Australian lawyer

— to the AusNCP (concerning BHP Billiton), and the Swiss NCP (regarding Glencore), about the
Cerrejon mine (in Colombia)

— concerns around population resettlement, inadequate compensation, environment and
health impacts

e Independent review of mine effects commenced

e External mediation

e Agreement (incl. contributions of $1.8M plus $1.3M for sustainable projects)
e AusNCP statement (attaching review and agreement) in June 2009

ausncp.gov.au



https://ausncp.gov.au/complaints/complaint-3

ElectraNet (AUS) 2021

e Complaint by two Indigenous men (through Australian lawyers):
— about impacts on sites from electrical infrastructure construction
— conducted by Australian company with Chinese ownership

* No good offices, so the AusNCP examined (Final Statement June 2021)
— Relevant standards include UNDRIP [para 28 of final statement]
— Compliance with domestic law not necessarily = consistent with Guidelines [30]

— Existing agreement between the company and the relevant Indigenous corporation(s) for
most sites, which were therefore not examined. The relevant Indigenous corporation(s)
investigated impacts in areas it had authority for, and raised no concerns [37]-[38]

— For one site — outside of Indigenous group agreement areas — the company was unable to
substantiate that its conduct (e.g. sufficient due diligence) accorded with the Guidelines, as
it did not participate in good offices through the AusNCP, nor cooperate with a legitimate
remediation mechanism, which was also inconsistent with the Guidelines [54]
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https://ausncp.gov.au/complaints/complaint-22

PanAust (PNG) 2023

e Complaint by Papua New Guinea and Australian NGOs:

representing Indigenous PNG communities affected by mine / dam / energy proposal
regarding PanAust Limited (Australian company) and the actions of its PNG subsidiary

* No good offices, so the AusNCP examined (Final Statement Oct 2023)

Free, Prior and Informed Consent (FPIC) is required for significant impacts [77]-[89]; FPIC
cannot be mitigated by compensation [99]; and processes and engagement continuing in
PNG, including for FPIC, so the AusNCP could not conclusively determine some matters [3.1]

FPIC is needed for some proposals [91], but there was insufficient information to determine
whether FPIC was needed from the complainants or communities they represented [91.2]

Public interest priority (securing broader human rights) — State can proceed without FPIC,
but a company cannot proceed if FPIC required [84]

Most of company’s actions were not inconsistent with Guidelines [3], but the AusNCP
recommended that PanAust Limited disseminate its analysis of a potential dam failure [73]

e Currently in a follow up process (about implementation of recommendations)
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https://ausncp.gov.au/complaints/complaint-29

Saab (AUS) 2025

e Complaint by Australian Indigenous parties:
— regarding debris from a fired missile (from weapons testing) near Indigenous heritage sites
— equipment made by Saab (Sweden), sold to Australian military, likely supplied and used in

the 1990s

e Parties discussed in ‘good offices’, but no agreement, so the AusNCP examined
(Final Statement October 2025)
— Found the presence of the missile debris (until its recovery) impacted human rights [63]-[64]
— Prior to 2011, Saab’s conduct was consistent with the Guidelines [70]-[71]

— From 2011 onwards, Saab should have undertaken sufficient human rights due diligence,
rather than relying only on a government’s export licensing and approval processes [72]-[88]

— Saab did not cause / contribute to the human rights impacts [125] — was only directly linked
to them as the missile supplier [126], and this required Saab to influence those causing the
impacts to leverage their prevention, mitigation or remediation [127]-[134]
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https://ausncp.gov.au/complaints/complaint-28

Some other NCP cases re Indigenous issues / people
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Intex (PHL) 2011 NOR NCP

e 2009 complaint by Norwegian NGO working with Philippines & UK NGOs:

— regarding proposals for a Nickel mine in the Philippines, controlled by Intex (Norwegian
company)

— concerns raised about Indigenous consultations, bribery and environmental impacts
— Norwegian NCP arranged for independent fact-finding in the Philippines

* No agreement, so the Norwegian NCP assessed and issued a Final Statement in
November 2011

— Company failed in ‘adequate and timely communication and consultation” with the affected
communities on environmental risks

— No evidence of bribery

— Inconsistent with Guidelines to consult/agree, with only some Indigenous groups and not
everyone impacted by the proposals [28]-[29]
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https://www.responsiblebusiness.no/dialogue-and-mediation/specific-instances/future-in-our-hands-fioh-vs-intex-resources-asa/
https://www.responsiblebusiness.no/dialogue-and-mediation/specific-instances/future-in-our-hands-fioh-vs-intex-resources-asa/

Shell (NGA) 2020 NLD NCP

e 2018 complaint to the Dutch NCP:
— by Nigerian community group, regarding impacts from a 1998 gas fire eruption
— eruption was in operations of Shell subsidiary
— impacts on local communities and land
— 2018 Dutch NCP recommended community first use the company’s grievance mechanism
— No resolution reached, so the Dutch NCP then offered good offices, but company declined

e The Dutch NCP issued a Final Statement in February 2020

— subsidiary failed to demonstrate a grievance mechanism consistent with the Guidelines, and
should provide more transparency [8]

— Shell was recommended to use its leverage to ensure subsidiary’s ‘full compliance with the
...Guidelines and UNGPs’ [p8]

ausncp.gov.au



https://www.oecdguidelines.nl/documents/2020/02/27/final-statement-obelle-concern-citizens-vs.-spdc-and-royal-dutch-shell

BKW (NOR) 2021 CHE NCP

e 2020 complaint to the Swiss NCP:
— by German NGO, regarding Swiss company (minority shareholder in construction of
Norwegian wind power plant)
— concerns about due diligence to prevent and mitigate possible impacts, including
consultation around FPIC with an Indigenous community
e Parties negotiated and the agreement was summarised in the August 2021 NCP

Final Statement
— company to revise its Code of Conduct and integrate the respect of human rights, as well as
‘FPIC concerning vulnerable groups’

— also demand similar commitment from its business partners
— also reflect its human rights standards in contracts with business partners [3]

ausncp.gov.au


https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/nachhaltigkeit_unternehmen/nkp/Statements_zu_konkreten_Faellen.html#accordion_4383194241761317668421
https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/nachhaltigkeit_unternehmen/nkp/Statements_zu_konkreten_Faellen.html#accordion_4383194241761317668421

TUV SUD (BRA) 2023, DEU NCP

e 2020 complaint to the German NCP:

— by a German NGO, arising from the 2019 collapse of the Brumadinho dam (in Brazil), which
impacted nearby Indigenous populations

— regarding TUV SUD — a Germany company, where related company provided stability
declarations before the dam’s collapse
* NCP ‘good offices’, parties agreed, and the NCP issued a Final Statement in July
2023
— terms of agreement confidential

— includes ‘declarations of intent aimed at strengthening the rights of indigenous peoples in
business contexts, at TUV SUD and at suppliers and clients of TUV SUD’ [10]
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https://www.bundeswirtschaftsministerium.de/Redaktion/EN/Beschwerdefaelle-NKS/Abschschlussbericht/abschlussbericht-gesellschaft-fur-bedrohte-volker-tuv-sud-ag_en.pdf?__blob=publicationFile&v=3
https://www.bundeswirtschaftsministerium.de/Redaktion/EN/Beschwerdefaelle-NKS/Abschschlussbericht/abschlussbericht-gesellschaft-fur-bedrohte-volker-tuv-sud-ag_en.pdf?__blob=publicationFile&v=3

Other factors — NCP cases & statements

* Indigenous group (or representatives) sometimes withdraw from the NCP
process

— Sometimes, the NCP continues & makes recommendations to company (eg. EDF
2020 French NCP; Glencore 2022 Swiss NCP)

— Sometimes, the NCP ends process with no examination of events or company’s
actions (eg. BHP AusNCP 2023)

e The Guidelines do not resolve all Indigenous-company differences

— FPIC is not expressly mentioned in the Guidelines — human rights due diligence
however is (and this process may prompt a company to realise that the consent
of Indigenous communities, who will be significantly affected by its activities,
may need to be sought)
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https://www.tresor.economie.gouv.fr/Institutionnel/Niveau3/Pages/8fd9ecb1-2cb5-4e35-95b7-587b6793f341/files/bd60d487-1d03-44b1-9bf2-13ea02ed7f01
https://www.tresor.economie.gouv.fr/Institutionnel/Niveau3/Pages/8fd9ecb1-2cb5-4e35-95b7-587b6793f341/files/bd60d487-1d03-44b1-9bf2-13ea02ed7f01
https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/nachhaltigkeit_unternehmen/nkp/Statements_zu_konkreten_Faellen.html#accordion_4383194241761317668419
https://ausncp.gov.au/complaints/complaint-23

Key takeaways

It is understood and accepted that the Guidelines’ expectations for multinational
enterprises respecting rights and conducting due diligence should include
Indigenous rights (UN Declaration on the Rights of Indigenous Peoples and FPIC)

* Companies should engage with Indigenous parties affected by their proposals /
actions: OECD’s ‘Engaging with Indigenous people’ annex in 2017 DD Guide useful

* If Indigenous parties have concerns, engage first with the company in question

e |f a company is inconsistent with the Guidelines, an NCP complaint may consider:
— a company’s policies
— remediation for impacts that a company caused / contributed to

— a company’s use of leverage/influence on parties responsible for identified human rights
impacts

e |f considering a complaint: review and plan with OECD Watch guide re complaints

ausncp.gov.au
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